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Goddard, P.J.

The Plaintiffs, Eleanor Thomas and her husband, GCerry
Thomas, appeal a sunmary judgnment granted in favor of the
Def endant, Dr. David B. Pitts,' in a nmedical nalpractice suit.

They contend on appeal that the Trial Court was in error in not

! Ot her parties defendant were non-suited bel ow.



finding that the discovery rule which was enunciated in Teeters
v. Currey, 518 S.W2d 512, (Tenn.1974), would preclude their suit

frombeing barred by the applicable statute of |imtations.

Qur standard of review in sumary judgnent cases is set

out in Byrd v. Hall, 847 S.W2d 208 (Tenn.1993), which mandates

that the evidence be viewed in the |ight nost favorable to the
Thomases and that they be entitled to all reasonable inferences

to be drawn therefrom

El eanor Thonas, 58 years of age at the tinme of the
incident giving rise to this suit, has been a licensed regi stered
nurse since 1965. Previous to the surgery giving rise to her
claim she had been a patient of Dr. Pitts from May 8, 1992,

t hrough Septenber 14, 1992. She had various pre-existing
condi tions and had experienced a heart attack in 1988. She al so
was afflicted with a gall bl adder problem which she determ ned to

have renbved.

In furtherance of this determ nation, she sought
clearance fromDr. Pitts as to whether she was physically able to

wi t hstand the surgery.

In | ate August 1992, which was prior to the surgery,
she began experiencing shortness of breath simlar to that which
she had experienced prior to her earlier heart attack. Because

of this she called Dr. Pitts' office on August 29, 31, and



Sept enber 4, reporting her shortness of breath to the nurse. On
Septenber 14, the day before her surgery, she saw Dr. Pitts and

personal ly told himabout her shortness of breath.

Not wi t hstanding the foregoing, Dr. Pitts, who was not
present during the operation, cleared her for surgery by Dr.
Dougl as Vanderbilt, whom he had recommended. Dr. Stephen W senan
adm ni stered the anesthesia. During or imrediately follow ng the
operation, which also included a procedure to correct a carpal
tunnel problem M. Thonmas sustai ned a second heart attack. As a
result thereof her heart was severely and permanentl|ly damaged and

her condition can only be renedied by a heart transpl ant.

A few days after the operation M. Thomas had a
conversation with Dr. Curtis MCoy, a cardiol ogi st who had been
called in for consultation. Dr. MCoy related to M. Thomas that
the damage to Ms. Thomas' heart resulted fromthe heart attack

she suffered not being pronptly diagnosed and treated.

The Thomases first contacted an attorney in July 1993,
who referred themto their present counsel, Jeffrey D. Boehm
who they contacted in August of the sanme year. After M. Boehnis
i nvestigation, suit was filed on Septenber 14, 1993, against Dr.

Vanderbilt, Dr. Wseman and Dr. Wseman's anest hesi ol ogi st group.

Shortly thereafter, on Cctober 5, M. Boehm contacted

Dr. McCoy, and during their conference Dr. MCoy pointed out the



absence of a witten report clearing Ms. Thomas for surgery and
questi oned whet her she was a suitable candidate. Wereupon, the
Thomases' attorney contacted Dr. Pitts who advi sed that he had
not been asked to clear Ms. Thomas for surgery, nor had he given
any clearance. His discovery deposition was taken on Decenber 3
in which he testified that Ms. Thomas had not cone to himfor
any surgical clearance, that he had not cleared her, nor referred
her to Dr. Vanderbilt, notw thstanding the fact that his nedica
file contained a letter fromDr. Vanderbilt confirmng his

referral

Suit was filed against Dr. Pitts on March 25, 1994,
whi ch was within six nonths of counsel having any hint of Dr.

Pitts' involvenent.

The discovery rule in this State was first enunci ated

by our Suprene Court in Teeters v. Currey, 518 S.W2d 512, 517

(Tenn. 1974), as foll ows:

We adopt as the rule of this jurisdiction the
principle that in those classes of cases where nedi cal
mal practice is asserted to have occurred through the
negl i gent performance of surgical procedures, the cause
of action accrues and the statute of limtations
commences to run when the patient discovers, or in the
exerci se of reasonable care and diligence for his own
heal th and wel fare, shoul d have discovered the
resulting injury. Al cases contra are overrul ed.

Fromthe foregoing it can be seen that the sole

question to be determ ned is whether under the undi sputed proof



t he Thomases knew or shoul d have known of their cause of action

against Dr. Pitts on or prior to March 25, 1993.

The case of Gosnell v. Ashland Chemical, Inc., 674

S.w2d 737, 739 (Tenn. App. 1984), al so discusses the discovery
rule after it had been held to apply to cases other than nedi cal

mal practi ce.

In their argunents on appeal both parties agree that
t he proper statute of Ilimtations in this case is T.C A 28-
3-104, which provides for a one-year statute of limtations.
This statute has been construed to begin running "when the
injury occurs or is discovered, or when in the exercise of
reasonabl e care and diligence, it should have been
di scovered. MCroskey v. Bryant Air Conditioni ng Conpany,
524 S. W 2d 487 (Tenn.1975). Accord: Hoffman v. Hospital
Affiliates, Inc., 652 S.W2d 341 (Tenn. 1983). Therefore,
the issue in this case concerns whether the Appell ant
exerci sed reasonabl e care and diligence in discovering that
t he Appellees' acts may have caused her husband's ill ness
and ultimte death, and whether this issue was properly
di sposed of by the Court sustaining a sunmary | udgnent
not i on.

We find the decision of Sullivant v. Anericana Hones,
nc, 605 S.W2d 246 (Tenn. App.1980), to be controlling on

this issue. This Court stated (at page 249):

As to the second count, the conplaint clearly states
that Wllola Sullivant was not aware of the fact that
def endants had caused her harmuntil she was advi sed
(and we nust presune such advice was nedical) that
her exacerbated asthmatic condition was caused by the
danpness of her living conditions. The defendants
argue that the conplaint states that she began to
have an increase in asthmatic attacks about Septenber
1, 1977, when plaintiff first occupied the preni ses,
and that the one year statute of limtations set
forth in T.C. A 8 28-304 (Supp.1979) runs fromthat
date. Hence, defendants contend that the recovery
for personal injuries based on a conplaint filed in
Novenber of 1978, was barred. This is nothing nore
than an assertion that plaintiff should have known on
Septenber 1, 1977, that her injuries were a result of
t he defendants' actions. Perhaps she should have.
Perhaps not. In either event, it is not for counsel



or Court to decide that fact on notion to dism ss.

In McCroskey v. Bryant Air Conditioning Co., (1975
Tenn.) 524 S.W2d 487, 493 it was held (and
reiterated in the opinion on petition to rehear) that
"a suit for personal injuries may be brought nore
than one year after the injury occurs, provided it is
brought within one year after it is discovered or in
t he exercise of reasonable care and diligence should
have been di scovered.” Wether or not Wllola

Sul livant exercised reasonable care and diligence to
di scover that he had a conpensable injury is a fact
for a jury to determne. (Enphasis added in
original.)

Likewise in this case the Appellant stated that
she was unaware of the |ink between her husband's
i1l ness, | eukem a, and the Appell ees' businesses, until
over one year after her husband's death. Simlarly,
the Appellees naintain that the Appellant was not
diligent in discovering the possible connection
However, as pointed out by the Sullivant Court,
reasonabl e care and diligence in discovering a
conpensable injury is a question of fact for the jury
unl ess, of course, viewing the facts in the Iight nost
favorable to the Appellant, there exists no genuine
i ssue of any material fact. Taylor v. Nashville Banner
Publishing Co., 573 S.W2d 476 (Tenn. App. 1978). Here
the Appellees nmerely alleged that the Appellant was not
reasonably diligent but did not present evidence which
woul d justify a summary judgnent. Teeters v. Currey,
518 S.W2d 512 (Tenn. 1974).

Both parties have cited the case of Foster v. Harris,

633 S.W2d 304 (Tenn.1982). |In that case the plaintiff had
visited her dentist on Cctober 11, 1975, and during the procedure
perfornmed upon her, the dentist |acerated his fingers and the

plaintiff's lip, resulting in their blood becom ng interm ngl ed.

Shortly thereafter, the plaintiff becane ill and | ater
was di agnosed as suffering fromserumhepatitis, a disease that

can be contracted only through bl ood contact.



The plaintiff, notw thstandi ng her diligent search, was
unable to determ ne how she had contracted the illness until she
returned to her dentist on July 21 of the sane year, at which
time the dentist inforned her that in Cctober of the preceding

year he was infected with the di sease.

Suit was thereupon filed, on February 11, 1977. In
hol ding that the statute of limtations did not begin to run
until the plaintiff |earned of the dentist's infection on July

21, our Suprenme Court stated the follow ng (at page 305):

The so-called "discovery doctrine" was fashioned
to alleviate the intolerable result of barring a cause
of action by holding that it "accrued" before the
di scovery of the injury or the wong. |In addition to
the two quotes above, the entire thrust of Teeters is
to that effect.

In McCroskey v. Bryant Air Conditioning Co., 524
S.W2d 487 (Tenn.1975), we overrul ed Jackson v.
Ceneral Mtors, supra, on the rationale that a cause
of action does not accrue until the "injury occurs or
is discovered."

In this case, neither the injury nor the tort
feasor who perpetrated the injury were di scovered
until July 21, 1976. Al that plaintiff discovered in
January was the name of the disease. That discovery
did not reveal that he contracted it through a
negligent act or who the tort feasor mght be. In
McCroskey, in addition to relying on the rational e of
Teeters, we added the Hornbook principle that a cause
of action in tort does not exist until a judicial
renmedy is available to the plaintiff; that before a
judicial renedy exists, two el enents nust coal esce,
(1) a breach of sone legally recognized duty owed by
the defendant to the plaintiff; (2) that causes the
plaintiff sone |egally cogni zabl e danage. MCroskey
v. Bryant Air Conditioning Co, 524 S.W2d 487, 489-90.
It is axiomatic that no judicial renedy was avail abl e
to this plaintiff until he discovered, or reasonably
shoul d have di scovered, (1) the occasion, the manner







and neans by which a breach of duty occurred that
produced his injury; and (2) the identity of the
def endant who breached the duty.

W hold that under the two statutes of
limtations to be construed in this case, T.C A 8§ 28-
3-104 and T.C. A 8§ 29-26-116, plaintiff's cause of
action accrued on July 21, 1976, and that this suit

was tinely filed, and remand for a trial on the
merits.

Upon applying the facts of this case to the foregoing
authority, we conclude reasonable mnds could differ as to
whet her the Thomases shoul d have known of their cause of action
against Dr. Pitts and, as was held in Gosnell, resolution of this

guestion of fact is "for a jury to determne."

In reaching our conclusion, we again point out that Dr.
Pitts was not a nenber of the operating team nor even present in
the operating room Moreover, the information received by M.
Thomas from Dr. McCoy woul d suggest that the injury occurred
because Ms. Thomas's nassive heart attack was not pronptly
di agnosed to enable a specialist such as hinself to be
i mredi ately summoned to mnimze, if not prevent, any pernanent

damage to her heart.

For the foregoing reasons the judgment of the Trial
Court is vacated and the cause remanded for proceedi ngs not
inconsistent with this opinion. Costs of appeal are adjudged

against Dr. Pitts.



Houston M Goddard, P.J.
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CONCUR:

Her schel P. Franks,

J.

Charl es D. Susano,

Jr.,

J.
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